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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N RE: UNPUBLI SHED
ROBERT D. KLYM Case No. 93-40362-R
Debt or . Chapter 7
/

HOVER W McCLARTY, Trustee,

Plaintiff,

Case No. 94-4313-R
V.

Adversary Proceedi ng
DELTA DENTAL PLAN OF M CHI GAN,

I NC., A M chigan Corporation,

Def endant .

OPI NI ON REGARDI NG CROSS- MOTI ONS FOR SUMMARY J UDGVENT

This matter is before the Court on the trustee's notion for
sunmary judgnment requesting that the Court rule that defendant's
wi t hhol di ng of cl ai mpaynments fromt he debtor viol at ed 8§ 547 and 549
as amatter of law. The defendant has alsofiled a notion for summary
j udgnment argui ng t hat the wi t hhol di ng of cl ai mpaynents was a val id
recoupnent. The issue before the Court is whether the common | aw
doctrine of recoupnent is applicable to these proceedi ngs. After
hearing oral argunment, the matter was taken under advi senment. The

Court now finds that genuine i ssues of material fact remain with



respect tothe application of recoupnent. Therefore, the respective

nmotions for summary judgnent are denied.

l.

On July 25, 1974, Dr. Klym the debtor, enteredinto a Service
Agreenment with Delta Dental Pl an of M chigan, Inc. ("Delta") whereby
he woul d provi de dental services for eligible Delta participants and
Del ta woul d rei mburse hi mfor clains submtted. The Service Agreenent
provided in pertinent part:

It shall be a UniformRequirement that a participating

denti st authorizes [Delta] to deduct fromany paynents due

hi " her such suns as [ Del ta] reasonably determ nes to be

properly due and owingto [Delta] as a refund of paynents

made i ncorrectly to or clained by the denti st provided t hat

t he denti st has beennotifiedby [Delta] that arefundis

due and that the dentist has not refunded the anpunt due.

I nJuly, 1991, Delta inpl enment ed a new conput er processi ng system
Thisinitiallyresultedindelays inpaynent toDelta' s participating
dentists. Therefore, Delta decidedto offer a suppl enental paynment
planto assist its participating dentists who were experienci ng del ays
inclainms processing. Under the plan, Deltaofferedinterest-free
payment advances to any participating dentist whose year-to-date
receipts fell belowtheir receipts for the previous year. Delta sent

aletter announcing this programto all participating dentists on

Sept enber 26, 1991. The prom ssory notes attached to t he paynent



applications provided in part:

. the under si gned hereby prom ses to pay to Del ta Dent al

Pl an of M chigan, Inc. (the "Payee"), the said anount

W t hout i nterest, not | ater than 180 days fromthe date t he

noteis issued. The principal of this Prom ssory Note shall

be due and payabl e at Ckenps, M chigan and, in Payee's

di scretion, may be offset against current or future

i ndebt edness of Payee to the undersigned.

The notes further provided that if the |oans were for a solo
practitioner, thedentist's signaturewas required. If theloans were
for a partnership or professional corporation, an aut hori zed of fi cer
was requiredto signthe note. Dr. Klymconpl et ed and si gned paynent
applications for each of the dental practices in M chiganin which he
was a sharehol der.?

I n Oct ober, 1991, Delta issued five separate checks totaling
$56, 527 to Robert Klym D.D.S., corresponding to the applications he
subm tted on behal f of each dental practice. The trustee states that
Dr. Klymdeposited the checks into theindividual bank accounts of each
dental practice.

On February 6, 1992, Delta sent five separatelettersto Dr. Klym
regar di ng repaynent of each of the |l oans. Each |l etter referencedthe

tax i dentification nunber of the dental practice that theloanrelated

to and stated t hat repaynent of the |l oan was due on April 5, 1992. The

1 Dr. Klymwas a sharehol der of the foll ow ng dental practices:
G and Bl anc Dental G oup, P.C.; Robert D. Klym D.D.S., P.C.; St. Helen
Fam |y Dental Center, P.C.; Byron Fam |y Dental Center, P.C.; and West
Branch Fam |y Dental Center, P.C.
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| oans were not repaid by the due date.

On August 26, 1992, Delta sent letters to Dr. Kl ymindi cating that
it was extendi ng t he due date on t he advances to Decenber 1, 1992. The
letters further stated that any anount out st andi ng after Decenber 1,
1992 woul d be deduct ed t hrough its aut omati ¢ deducti on process, neani ng
that Delta woul d wi thhold the full amount of any cl ai mpaynents due Dr.

Klymuntil conplete repaynent was made.

Dr. Klymfailedto repay the advances and i n Decenber, 1992 Del ta
began to withhold paynment on clains due Dr. Klymto offset the
i ndebt edness.

On January 14, 1993, Dr. Klymfiled his Chapter 7 petitionfor
relief. Deltacontinuedto w thhold claimpaynments fromDr. Klymafter
the petition was filed. In total, Delta wi thheld $8,377.21 pre-
petition and $19, 801. 88 post-petition.

On March 2, 1994, the trustee for Dr. Klymnoved t he Court for an
order requiring Deltatoturnover tothetrusteethe $8,377.21 as a
preferential transfer under 8§ 547 and t he $19, 801. 88 as a voi dabl e
post-petitiontransfer under 8§ 549. Inresponse, Delta asserts that
the transfers constitute permssiblerecoupnents for overpaynents nade

to Dr. Klym



Del ta argues that it has both an equitabl e and a contractual right
torecoupnent. Delta pointstothelanguage inthe Service Agreenent
that specifically gives it the right to recover any paynments
incorrectly mdeto Dr. Klym Delta contends that the advances nade
pursuant to the prom ssory notes becane overpaynments when Delta
conpl et ed processi ng and paynent of all charges submtted by Dr. Klym
As such, Delta asserts that it was permtted to recover the
over paynent s by wi t hhol di ng cl ai mpaynents ot herwi se due and owingto
Dr. Klym Mboreover, Delta argues that the advances were at all tines
subject to its superior right of recoupnent.

The trust ee argues t hat recoupnent does not apply because Delta's
claimand Dr. Klym s cl ai mdo not ari se out of the sane transacti on.
Delta's claimarose fromthe pron ssory notes for advances si gned by
Dr. Klymin Cct ober of 1991. Dr. Klyni s clai mfor paynent arose from
servi ces perforned by hi mduring and after Decenber of 1992. This, the
trustee argues, clearly does not satisfy the "sanme transaction”

requi renment for recoupnent.

Recoupnent "is the setting up of a demand ari sing fromthesane
transaction as the plaintiff's clai mor cause of action, strictly for

t he purpose of abatenent or reduction of suchclaim™" 4Collier on

Bankruptcy T 553. 03, at 553-15 (Lawrence P. King ed., 15th ed. 1992)




(footnote omtted).

It isinportant to distinguishrecoupnent fromthe creditor's
right to set off certain clains. The doctrine of setoff, as
i ncor por at ed i n Bankrupt cy Code § 553, all ows for setoff of nmutual pre-
petition debts between the creditor and the debtor under certain
limtedcircunstances. Inre Ruiz, 146 B.R 877 (Bankr. S.D. Fl a.
1992). "Setoff, ineffect, el evates an unsecured cl ai mto secured
status, tothe extent that the debtor has a nutual pre-petitionclaim

agai nst thecreditor." Leev. Schweiker, 739 F. 2d 870, 875 (3d Cir.

1984). GCenerally, the nutual debt and claimare the product of

different transactions. 4 Collier on Bankruptcy § 553. 03, at 553-14

(Lawrence P. King ed., 15th ed. 1992).

Recoupnent, on t he ot her hand, invol ves cl ains arising fromthe
sane transaction. The doctrineis justifiedonthe grounds that "where
the creditor's claim against the debtor arises from the sane
transaction as the debtor'sclaim it is essentially a defensetothe
debt or' s cl ai magai nst the creditor rather than a nutual obligation,
and applicationof thelimtations onsetoff in bankruptcy woul d be
inequitable.” Lee at 875. Inthe bankruptcy context, the doctrine of

recoupnent has often been applied where the creditor's cl ai magai nst



t he debt or and t he debtor' s cl ai magai nst the creditor arise out of a
single contract "that provide[s] for advanced paynents based on
estimtes of what ultimately would be owed, subject to |ater

correction." InreB&LGI Co., 782 F. 2d 155, 157 (10th G r. 1986).

However, an express contractual right is not necessary to effect

recoupnment. Seelnre Holford, 896 F.2d 176, 178 (5th Gr. 1990). Nor

does the fact that a contract exi sts bet ween t he debt or and creditor

create an automatic right torecoupnent. Seelnre University Medi cal

Center, 973 F.2d 1065, 1080 (3d Cir. 1992).

The Court is unabl e to det erm ne whet her recoupnent i s applicable
here due to the foll ow ng factual disputes. First, it is not clear
t hat Delta has an enforceabl e cl ai magai nst Dr. Klym Delta asserts
t hat because Dr. Klymsigned all of the prom ssory notes and the
advance checks were i ssued directly to him heis personallyliable.
The trustee argues that Dr. Klymsigned the notes as an aut hori zed
representative of each i ndividual dental practice, and therefore the
advances were the liability of the dental practices, not Dr. Klym

Second, it is not clear whether the pre-petition w thhol di ngs were
fromDr. Klymor fromthe Robert D. Klym D.D.S., P.C., a nondebt or
entity. Deltastatesthat it properly w thheld clai mpaynents dueto
Dr. Klymto sati sfy overpaynents made to Dr. Klym However, copies of
checks submtted with the pleadings show that the pre-petition

wi t hhol di ngs were fromthe Klym P.C., not Dr. Klympersonally. If the



pre-petition w thhol di ngs were fromthe Klym P.C. as opposedtothe
debtor, it woul d not be property of the debtor's estate, and therefore
not subject to recovery by the trustee.

Recoupnment i s only appropriatein situations where the cl ains
arise fromthe sane transaction. Prior to determ ning whet her the
cl ai ns arose fromt he sane transacti on, the Court nust determ ne, anong
ot her t hi ngs, whet her each of the parties before it has a cl ai magai nst
the other. Here, thereis agenuineissue of fact as to whet her Dr.
Klymis |iablefor payment on these pron ssory notes. Wil e cross-
noti ons for sunmary j udgnent nmay be probative of the nonexi stence of a
factual dispute, when the parties disagree as to facts and take
i nconsi stent | egal theories, the merefiling of cross-notions for
sunmary j udgnment does not warrant entry of such judgnent. Shook v.

United States, 713 F.2d 662, 665 (11th Cir. 1983).

Accordingly, both notions for sunmary judgnent are deni ed.

STEVEN W RHODES
U. S. BANKRUPTCY JUDGE

Ent er ed:




